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On April 13, 1955, the President submitted to the Joint Committee 
on Atomic Energy a proposed agreement between the parties of the 
North Atlantic Treaty Organization for Cooperation Regarding 
Atomic Information. As soon thereafter as possible the Subcom- 
mittee on Agreements for Cooperation, to which the proposed agree- 
ment was referred, heard witnesses from the Department of Defense, 
the Department of State, and the Atomic Energy Commission on 
the proposed agreement. After exhaustive inquiry from all wit- 

nesses, the Subcommittee on Agreements for Cooperation unanimously 
concluded, and reported to the Joint Committee that the proposed 
agreement is in conformance with the letter and spirit of the Atomic 
Energy Act of 1954. 

The Joint Committee, by unanimous vote on May 3, 1955, adopted 
the report and conclusions of the Subcommittee on Agreements for 
Cooperation. 

This report is made by the Joint Committee under the provisions 
of section 202 of the Atomic Energy Act of 1954. 


HEARINGS 





Those who appeared at the executive hearings held by the Subcom- 
mittee on Agreements for Cooperation on April 26, 1955, were: 
For the Department of Defense: 
Hon. H. Struve Hensel, Assistant Secretary to Secretary of De- 
fense for International Security Affairs 
Hon. Herbert B. Loper, Assistant Secretary of Defense 
Vice Adm. A. C. Davis, for International Security Affairs 
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Maj. Gen. Harry McK. Roper, Deputy Assistant Chief of Staff, 
3 Operations 

Col. nent Beneastein, Director, Administrative Security Divi- 
sion, OS 

Comdr. David P. Klain, Navy Deputy to Colonel Rubenstein 

Col. Charles E. Carson, Assistant to General Loper 

Lt. Col. Mark H. Terrel, Assistant to General Loper 

James M. Wilson, Office of Assistant Secretary of Defense for 
International Affairs : 

Mr. William Lang, Office of General Counsel 


For the Department of State: 
Mr. Gerard Smith, Special Assistant for Atomic Energy 
Mr. Livingston T. Merchant, Assistant Secretary for European 
Affairs 
For the Atomic Energy Commission: 
Commissioner W. F. Libby 
Commissioner Thomas E. Murray 
‘ Mr. William Mitchel, General Counsel 
i Capt. John A. Waters, Director, Division of Security 


























BACKGROUND 





In his message to Congress on February 17, 1954, President Eisen- 
hower requested that the Atomic Energy Act of 1946 be amended in 
several respects. He said in part: 


For the purpose of strengthening the defense and economy of the United States 
and of the free world, I recommend that the Congress approve a number of 
amendments to the Atomic Energy Act of 1946. These amendments would 
accomplish this purpose, with proper security safeguards, through the following 
means: 

First, widened cooperation with our allies in certain atomic energy 
matters: 
Second, improved procedures for the control and dissemination of atomic 


energy information; and 
Third, encouragement of broadened participation in the development of 


peacetime uses of atomic energy in the United States. 


In his message he later stated: 
In respect to defense considerations, our atomic effectiveness will be increased 


if certain limited information on the use of atomic weapons can be imparted more 
readily to nations allied with us in common defense. 


In keeping with this Presidential recommendation, the basic revi- 
sion of the organic atomic energy law passed by the 83d Congress 
permits, under carefully stated conditions, such cooperation with our 
allies. The report on the Atomic Energy Law of 1954 describes the 
effect of the revision enabling the communication of information on 
effects and utilization of atomic weapons to regional defense organi- 
zations to which we are a party in these words: 


On the military side, the legislation permits the Department of Defense, under 
comprehensive security safeguards, to transfer to another nation, or to a regional 
defense organization of which we are a member, restricted data concerning the 
tactical employment ‘of atomic weapons. Such information includes data neces- 
sary to the development of defense plans, the training of personnel in the employ- 
ment of, and defense against, atomic weapons, and the evaluation of the capabil- 
ities of potential enemies in the employment of atomic weapons. The types of 
information that may be communicated to others to achieve these objectives are 
carefully delineated, and it is made clear that no information which would reveal 
























































COOPERATION WITH NATO REGARDING ATOMIC INFORMATION 3 


important or significant data on the design or fabrication of the nuclear portions 
of atomic weapons, or on the detailed engineering of other important parts of 
atomic weapons, can be revealed. 


This same report also set forth the underlying reason for such 
broadened international cooperation in the field of military effects. 


When the organic law was enacted, atomic bombs were regarded by most as 
strategic weapons. Tactical applications of the military atom were but dimly 
perceived. Still less was it recognized that the time would soon come when 
tactical atomic weapons could profoundly, perhaps even decisively, affect the 
operations of the ground forces defending Western Europe. With our Nation the 
sole possessor of atomic weapons, and with these weapons husbanded for a strategic 
counterblow against an aggressor, there was no need for acquainting friendly 
nations with information concerning the effects and military employment of 
tactical atomie weapons. Today, however, we are engaged with our allies in a 
common endeavor, involving common planning and combined forces, to dam the 
tide of Red military power and prevent it from engulfing free Europe. America’s 
preponderance in atomic weapons can offset the numerical superiority of the 
Communist forces, and serve emphatic notice on the Soviet dictators that any 
attempt to occupy free Europe, or to push farther anywhere into the free world, 
would be foredoomed to failure. Yet, so long as our law prohibits us from giving 
our partners in these joint efforts for common defense such atomic information as 
is required for realistic military planning, our own national security suffers. 


THE ATOMIC ENERGY ACT OF 1954 AND THE PROPOSED AGREEMENT 


On August 30, 1954, the Atomic Energy Act of 1954 was signed by 
the President. The substantive sections of this law concerning the 
communication to others of information on the military use and effects 
of atomic weapons are as follows: 
Section 144 6 

The President may authorize the Department of Defense, with the assistance 
of the Commission, to cooperate with another nation or with a regional defense 
organization to which the United States is a party, and to communicate to that 
nation or organization such Restricted Data as is necessary to— 

(1) the development of defense plans; 

(2) the training of personnel in the employment of and defense against 
atomic weapons; and 

(3) the evaluation of the capabilities of potential enemies in the employ- 
ment of atomic weapons, 


while such other nation or organization is participating with the United States 
pursuant to an international arrangement by substantial and material contribu- 
tions to the mutual defense and security: 


Provided, however, That no such cooperation shall involve communication of 
Restricted Data relating to the design or fabrication of atomic weapons except 
with regard to external characteristics, including size, weight, and shape, yields 
and effects, and systems employed in the delivery or use thereof but not including 
any data in these categories unless in the joint judgment of the Commission and 
the Department of Defense such data will not reveal important information 
concerning the design or fabrication of the nuclear components of an atomic 
weapon: And provided further, That the cooperation is undertaken pursuant to 
an agreement entered into in accordance with section 123. 


(Section 123) 


Cooperation With Orner Nations.—No cooperation with any nation or 
regional defense organization pursuant to sections 54, 57, 64, 82, 103, 104, or 144 
shall be undertaken until— 

a. the Commission or, in the case of those agreements for cooperation ar- 
ranged pursuant to subsection 144b., the Department of Defense has sub- 
mitted to the President the proposed agreement for cooperation, together 
with its recommendation thereon, which proposed agreement shall include 
(1) the terms, conditions, duration, nature, and scope of the cooperation; 
(2) a guaranty by the cooperating party that security safeguards and stand- 
ards as set forth in the agreement for cooperation will be maintained; (3) a 
guaranty by the cooperating party that any material to be transferred pur- 
suant to such agreement will not be used for atomic weapons, or for research 
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on or development of atomic weapons, or for any other military purpose; 
and (4) a guaranty by the coo ting party that any material or any Re- 
stri Data to be NA DEION to the agreement for cooperation 
will not be transferred to unauthorized persons or beyond the jurisdiction of 
the noopen party, except as specified in the agreement for cooperation; 

b. the President has approved and authorized the execution of the pro- 
posed agreement for cooperation, and has made a determination in writing 
that the performance of the proposed agreement will promote and wil! not 
constitute an unreasonable risk to the common defense and security; and 

ce, the proposed agreement for cooperation, together with the approval and 
the determination of the President, has been submitted to the Joint Com- 
mittee and a period of thirty days has elapsed while Congress is in session 
(in com uting such thirty days, there shall be excluded the days on which 
cont ouse is not in session because of an adjournment of more than three 

Taken together, these sections permit the communication of re- 
stricted data necessary to (1) the development of defense plans; (2) 
the training of personnel in the employment of and defense against 
atomic weapons; and (3) the evaluation of the capabilities of potential 
enemies in the employment of atomic weapons. The communication 
of such restricted data to a nation or regional defense organization to 
which the United States is a party may be made only while such 
nation is participating with the United States under a treaty or an 
executive agreement or other international arrangement approved by 
both Houses of Congress and while ‘t is making a substantial material 
contribution to the mutual defense and security. The law provides 
further that no such cooperation shall involve the communication of 
restricted data relating to the design or fabrication of atomic weapons, 
except, however, for the communication of restricted data with regard 
to the external characteristics of atomic weapons, including size, 
weight, and shape, yields and effects, and systems employed in the 
delivery or use of such weapons but only if such data, in the joint 
judgment of the Commission and the Department of Defense, will not 
reveal important information concerning the design and fabrication 
of the nuclear components of atomic weapons. Furthermore, the 
cooperation to be undertaken must be in accordance with section 123 
of the act. 

The NATO agreement which is before the Joint Committee meets 
each of the above conditions. In respect to the very important 
safety mechanism (joint determination by the Atomic Energy Com- 
mission and the Department of Defense that each specific item of 
information to be communicated does not reveal important informa- 
tion about nuclear components of weapons) the Subcommittee on 
Agreements for Cooperation has received testimony from both the 
Atomic Energy Commission and the Department of Defense, indi- 
cating that each item to be communicated has met the test of joint 
determination. Furthermore, the Subcommittee was informed fully 
of each item presently intended to be communicated. 

Section 123 of the act requires, in regard to agreements for coopera- 
tion, pursuant to section 144 b, that the proposed agreement be 
submitted to the President, together with the recommendations of 
the Department of Defense thereon. The agreement must include 
terms, conditions, duration, nature, and scope of the cooperation. 
It must include a guaranty by the cooperating party that security 
safeguards and standards as set forth in the agreement for cooperation 
will be maintained (since no material is to be transferred pursuant to 
the NATO agreement, section 123 a does not pertain), and a guaranty 
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by the cooperating party that restricted data will not be transferred 
to unauthorized persons or beyond the jurisdiction of the cooperating 
party, except as specified in the agreement for cooperation. Section 
123 also required the President to approve and authorize execution 
of a proposed agreement and to make a determination in writing that 
the performance of the ment will promote and will not constitute 
an-unreasonable risk oti common defense and security. 

Finally, section 123 requires that the proposed agreement, together 
with the determination and approval of the President, be submitted 
to the Joint Committee, and that a period of 30 days elapse while 
Congress is in session before the agreement may become effective. 

The present NATO agreement meets all statutory tests of section 
123. Further, it was negotiated, recommended, and approved by 
the Department of Defense and the President, in accordance with the 
terms of section 123. On April 13, 1955, it was submitted to the Joint 
Committee on Atomic Energy and, upon the expiration of the statutory 
time of 30 days when Congress is in session, it may be executed. 


THE AGREEMENT AND PERTINENT DOCUMENTS 


There follows, as appendix I, a letter from the President to the 
Chairman of the Joint Committee on Atomic Energy, stating that 
the President has approved the NATO agreement and authorized 
its execution and determined that the execution of the agreement 
will promote and will not constitute an unreasonable risk to the 
common defense and security of the United States; and, as appendix 
II, the NATO agreement itself. 


Joint Committee on Atomic Energy: 


Cumton P. AnpEerRson, Chairman. 
Cart T. Duruam, Vice Chairman. 
Ricaarp B. Russeut. 

Joun O. PASTORE. 

ALBERT GORE. 

Henry M. Jackson. 

Bourke B. HickENLooper. 
Eveene D.. MILLIKIN. 

WrLIaM F. KNOWLAND. 

Jonn W. BRICKER. 

Cuer HOLIFIELD. 

MELVIN PRICE. 

PAuL J. KILDAY. 

JOHN J. DEMPSEY. 

STERLING COLE. 

CARL HINSHAW 

JAMES E. Van ZANDT. 

James T. PATTERSON. 


Subcommittee on Agreements for Cooperation: 
Joun O. Pastore, Chairman. 
CLINTON P. ANDERSON. 
Bourge B. HICKENLOOPER. 
Joun W. Bricker. 
Cart T. Dura. 
MELVIN PRICE. 
STERLING COLE. 





APPENDIXES 


APPENDIX I 
Tue Waite House, 
Washington, April 13, 1956. 
Hon. CLINTON P. ANDERSON, 
Chairman, Joint Committee on Atomic Energy, 
Washington 25, D. C. 

Dear Senator ANDERSON: Pursuant to section 123 of the Atomie Energy 
Act of 1954, I hereby submit to the Joint Committee on Atomic Energy a pro- 
posed agreement for cooperation regarding the communication of atomic informa- 
tion to the North Atlantic Treaty Organization. 

Under the terms of the proposed agreement, the United States will communicate 
to the North Atlantic Treaty Organization, so long as that Organization con- 
tinues to make substantial and material contributions to the mutual defense 
effort, atomic information which the United States considers as necessary to— 

(1) the development of defense plans; 

(2) the training of personnel in the employment of and defense against 
atomic weapons; and 

(3) the evaluation of the capabilities of potential enemies in employment 
of atomic weapons, 

Other members of the North Atlantic Treaty Organization agree to make 
atomic information available to the Organization on a similar basis 

Atomic information made available pursuant to the proposed agreement will 
not be transferred to unauthorized persons or beyond the jurisdiction of the 
North Atlantic Treaty Organization, and will be uaii by the stringent 
security regulations in force within the North Atlantic Treaty Organization. 
Under the terms of the proposed agreement, which will remain in force for the 
duration of the North Atlantic Treaty, transfers of atomic information by the 
United States will only be made in accordance with the Atomic Energy Act of 
1954. 

The North Atlantic Council strongly endorsed the proposed agreement, and 
I consider it to be a great stride forward in the strengthening of our common 
defense. Tt is my firm conviction that the proposed agreement will enable the 
North Atlantic Treaty Organization, consistent with the security and defense 
of the United States, to evolve more effective defense plans concerning the use 
of atomic weapons than have heretofore been achieved. Accordingly, I hereby 
determine that its performance will promote and will not constitute an unreason- 
able risk to the common defense and security, and approve the proposed agree- 
ment for cooperation. In addition, I hereby authorize, subject to the provisions 
of the Atomic Energy Act of 1954, the Honorable George W. Perkins, United 
States permanent representative to the North Atlantie Council, to execute the 
proposed agreement, and the Department of Defense, with the assistance of the 
Atomic Energy Commission, to cooperate with the North Atlantic Treaty Or- 
ganization and to communicate restricted data to that Organization under the 
agreement. 

Sincerely, 
Dwıcar D. EISENHOWER. 


APPENDIX II 


DRAFT AGREEMENT BETWEEN THE PARTIES TO THE NORTH 
ATLANTIC TREATY FOR CO-OPERATION REGARDING ATOMIC 
INFORMATION 

PREAMBLE 


gu Parties to the North Atlantic Treaty, signed at Washington on 4th April, 
1949, 


Recognising that their mutual security and defence requires that they be 
prepared to meet the contingencies of atomic warfare, and 
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Recognising that their common interests will be advanced by making available 
to the North Atlantic Treaty Organization information pertinent thereto, and 
Taking into consideration the United States Atomic Energy Act of 1954, which 
was prepared with these purposes in mind, 
Acting on their own behalf and on behalf of the North Atlantic Treaty 
Organization, 


Agree as follows: 
ARTICLE I 





1. While the North Atlantic Treaty Organization continues to make substantial 
and material contributions to the common defence efforts, the United States will 
from time to time make available to the North Atlantic Treaty Organization, 
including its civil and military agencies and commands, atomic information which 
the Government of the United States of America deems necessary to: 
(a) the development of defence plans; 
(b) the training of personnel in the employment of and defence against 
atomic weapons; and 
(c) the evaluation of the capabilities of potential enemies in the employ- 
ment of atomic weapons. 

2. As used in this Agreement so far as concerns information provided by the 
United States, “atomic information” means Restricted Data, as defined in Section 
11 r of the United States Atomic Energy Act of 1954, which is permitted to be 
communicated pursuant to the provisions of Section 144 b of that Act, and infor- 
mation relating primarily to the military utilisation of atomie weapons which has 
been removed from the Restricted Data category in accordance with the provisions 
of Section 142 d of the United States Atomic Energy Act of 1954. 

3. All transfers by the Government of the United States of America of atomic 
information will be made in compliance with the provisions of the United States 
Atomic Energy Act of 1954, and subsequent applicable United States legislation. 
Under this Agreement there will be no transfers of atomic weapons or special 
nuclear material, as these terms are defined in Section 11 d and Section 11 t of the 
United States Atomic Energy Act of 1954. (The sections of the United States 
Atomic Energy Act of 1954 referred to in paragraphs 2 and 3 of this Article are 
attached.) 

ARTICLE I 




















1. Atomic information which is transferred to the North Atlantic Treaty 
Organization will be made available through the channels now existing for provid- 
ing classified military information to the North Atlantic Treaty Organization. 
2. Only those persons within the North Atlantic Treaty Organization whose 
duties require access to atomic information may be the original recipients of such 
information. Atomic information will be authorised for dissemination within 
the North Atlantic Treaty Organization only to persons whose North Atlantic 
Treaty Organization responsibilities require them to have access to such informa- 
tion. Information will not be transferred by the North Atlantic Treaty Organi- 
zation to unauthorised persons or beyond the jurisdiction of that Organization. 
The Government of the United States of America may stipulate the degree to 
which any of the categories of information made available by it may be dissem- 
inated, may specify the categories of persons who may have access to such infor- 
mation, and may impose such other restrictions on the dissemination of informa- 
tion as it deems necessary. 
ARTICLE III 





1. Atomic information will be accorded full security protection under applicable 
North Atlantic Treaty Organization regulations and procedures, and where 
applicable, national legislation and regulations. In no case will recipients main- 
tain security standards for the safeguarding of atomic information lower than 
those set forth in the pertinent North Atlantic Treaty Organization security 
regulations in effect on the date this Agreement comes into force. 


ARTICLE IV 


1. Atomic information which is transferred by the Government of the United 
States of America pursuant to Article I of this Agreement shall be used exclu- 
sively for the preparation of and in implementation of North Atlantic Treaty 
Organization defence plans. 

2. The North Atlantic Treaty Organization will from time to time render 
reports to the Government of the United States of America of the use which has 
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been made of the information. These re will contain pertinent information 
requested by the Government of the Un States of America and will in a 
ticular contain a list of the ns possessing certain categories of information, 
in accordance with the provisions of paragraph 2 of Article II, and a list of the 
documents which have been transferred. 


ARTICLE V 


1. The Parties to the North Atlantic Treaty, other than the United States, 
will to the extent that they deem necessary, make available to the North Atlantic 
Treaty Organization information in the same categories as may be made available 
by the United States under Article I of this Agreement. Any such information 
will be supplied on the same or similar conditions as those which apply under 
this Agreement with respect to the United States. 





























ARTICLE VI 


1, The Agreement shall enter into force upon notification to the United States 
by all Parties to the North Atlantic Treaty that they are bound by the terms of 
the Agreement. 

2. If any other State becomes a Party to the North Atlantic Treaty no informa- 
tion made available to the North Atlantic Treaty Organization under this Agree- 
ment will be provided to any person who is a national of, or who is employed by, 
the new Party to the North Atlantic Treaty until the new Party has notified the 

1 Government of the United States of America that it is bound by the terms of this 
Agreement, and upon such notification, this Agreement will enter into force for 
the new Party. 

3. The Government of the United States of America will inform all Parties to 
the North Atlantic Treaty of the entry into force of this Agreement under para- 
gapa 1 of this Article and of each notification received under paragraph 2 of this 

rticle. 

4. This Agreement shall be valid as long as the North Atlantic Treaty is in force 


IN WITNESS WHEREOF the undersigned Representatives have signed the present 
Agreement on behalf of their respective States, members of the North Atlantic 
Treaty Organization, and on behalf of the North Atlantic Treaty Organization. 


Done at Paris this day of 1955, in the English and French 
languages, both texts being equally authoritative, in a single original which shall 
be deposited in the archives of the Government of the United States of America. 
The Government of the United States of America shall transmit certified copies 
thereof to all the signatory and acceding States. 


























For the Kingdom of Belgium: 






For Canada: 


For the Kingdom of Denmark: 







For France: 


For the Kingdom of Greece: 






For Iceland: 







For Italy: 






For the Grand Duchy of Luxembourg: 






For the Kingdom of the Netherlands: 


For the Kingdom of Norway: 






For Portugal: 






For Turkey: 






For the United Kingdom of Great Britain and Northern Ireland: 
For the United States of America: 
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SECTIONS OT THE UNITED STATES ATOMIC ENERGY Acrt oF 1954 REFERRED TO IN 
THE ÅGREEMENT FOR CO-OPERATION REGARDING ÅTOMIC INFORMATION 





SECTION 11. DEFINITIONS 


Section 11 d: 


“d. The term ‘atomic weapon’ means any device utilizing atomic energy 
exclusive of the means for transporting or propelling the device (where such 
means is a separable and divisible part of the device), the principal purpose of 
which is for use as or for development of, a weapon, a weapon prototype, or a 
weapon test device.” 


Section 11 r: 


“r. The term ‘Restricted Data’ means all data concerning: (1) design, manu- 
facture, or utilisation of atomic weapons; (2) the production of special nuclear 
material; or (3) the use of special nuclear material in the production of energy, but 
shall not include data de-classified or removed from the Restricted Data category 
pursuant to Section 142.” 


Section 11 t: 


“t. The term ‘special nuclear material’ means (1) plutonium, uranium enriched 
in the isotope 233 or in the isotope 235, and any other material which the Com- 
mission, pursuant to the provisions of section 51, determines to be special nuclear 
material, but does not include source material; or (2) any material artificially 
enriched by any of the foregoing, but does not include source material.” 












SECTION 142. CLASSIFICATION AND DECLASSIFICATION OF RESTRICTED DATA 






Section 142 


“d. The Commission shall remove from the Restricted Data category such 
data as the Commission and the Department of Defense jointly determine relates 
primarily to the military utilization of atomic weapons and which the Commission 
and Department of Defense jointly determine can be adequately safeguarded as 
defence information: provided, however, that no such data so removed from the 
Restricted Data category shall be transmitted or otherwise made available to 
any nation or regional defence organization, while such data remains defence 
information, except pursuant to an agreement for co-operation entered into in 
accordance with sub-section 144 b.” 


























SECTION 144. INTERNATIONAL CO-OPERATION 


Section 144 b: 

“b. The President [of the United States of America] may authorize the 
Department of Defense, with the assistance of the [Atomic Energy] Commission 
to co-operate with another nation or with a regional defence organization to 
which the United States is a party, and to communicate to that nation or organ- 
ization such Restricted Data as is necessary to: 


“(1) the development of defence plans; 

(2) the training of personnel in the employment of and defence against 
atomic weapons; and 

(3) the evaluation of the capabilities of potential enemies in the employ- 
ment of atomic weapons, 


while such other nation or organization is participating with the United States 
pursuant to an international arrangement by substantial and material contribu- 
tions to the mutual defence and security: 


Provided, however, That no such co-operation shall involve communication of 
Restricted Data relating to the design or fabrication of atomic weapons except 
with regard to external characteristics, including size, weight, and shape, yields 
and effects, and systems employed in the delivery or use thereof but not including 
any data in these categories unless in the joint judgment of the [Atomic Energy} 
Commission and in the Department of Defense such data will not reveal important 
information concerning the design or fabrication of the nuclear components of 
an atomic weapon: And provided further, That the co-operation is undertaken 
pursuant to an agreement entered into in accordance with section 123.” 
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Calendar No. 272 


847TH CoNGRESS SENATE f REPORT 
No. 268 


1st Session 


STRENGTHENING THE INVESTIGATION PROVISIONS OF 
THE COMMODITY EXCHANGE ACT 


Mar 4 (legislative day, May 2), 1955.—Ordered to be printed 


Mr. Youna, from the Committee on Agriculture and Forestry, sub- 
mitted the following 


REPORT 


[To accompany S. 13981 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (S. 1398) to strengthen the investigation provisions of the 
Commodity Exchange Act, having considered the same, report thereon 
with a recommendation that it do pass without amendment. 

The purpose of the bill is to strengthen the Commodity Exchange 
Act by extending the subpena power (now available for “‘proceedings’’) 
to investigations. 

The bill is identical to the first section of S. 1990 passed by the 
Senate last session of Congress. 


DEPARTMENTAL VIEWS 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 27, 1955. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
United States Senate 


DEAR SENATOR ELLENDER: This is in reply to your letter of March 11, with 
which you referred S. 1398 for consideration and report. 

The Department recommends the enactment of S. 1398. 

The bill proposes to amend the Commodity Exchange Act, as amended, by 
authorizing the issuance of subpenas incident to the conduct of investigations 
necessary in the administration of the act. Such authority would enable the 
Department to subpena witnesses and records without first having to conduct 
extended investigations with subsequent issuance of official complaints necessi- 
tating formal administrative proceedings. The authority proposed by S. 1398 
would be of great help to the Department in facilitating investigations under the 
Commodity Exchange Act. The absence of such authority, exercised by other 
regulatory agencies, has proved a severe handicap in the enforcement of regulatory 
provisions of the statute 

The Department believes that the enactment of this bill would not require any 
additional appropriation. 
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2 STRENGTHEN COMMODITY EXCHANGE ACT 


The provisions of S. 1398 are identical with those of section 1 of S. 1990, 83d 


Co: , which was passed by the Senate on February 9, 1954. 
The Budget Bureau advises that there is no objection to the submission of this 
report. 
Sincerely yours, 
True D. Morse, 
Acting Secretary. 


CHANGES IN EXISTING LAW 


‘-In-compliance with subsection (4) of rule XXIX of the Standing 
Rules of the, Senate, changes in ern law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 


is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 


pos Commopiry Excnance Act, As AMENDED 
Szc. 6. * * * 

(b) If the Secretary of Agriculture has reason to believe that any person 
(other than a contract market) is violating or has violated any of the provisions 
of.this Act, or any of the rules and regulations made pursuant to its requirements, 
or has manipulated or is attempting to manipulate the market price of any 
commodity, in interstate commerce, or for future delivery on or subject to the 
rules of any board of trade, he may serve upon such person a complaint stating 
his charges in that respect, to which complaint shall be attached or contained 
therein a notice of hearing, specifying a day and place not less than three days 
after the service thereof, requiring such person to show cause why an order should 
not be made directing that all contract markets until further notice of the Secre- 
tary of Agriculture refuse all trading privileges to such person, and to show 
cause why the registration of such person, if registered as futures commission 
merchant or as floor broker hereunder, should not be suspended or revoked. Said 
hearing may be held in Washington, District of Columbia, or elsewhere, before 
the Secretary of Agriculture or before a referee designated by the Secretary of 
Agriculture, which referee shall cause all evidence to be reduced to writing and 
forthwith transmit the same to the Secretary of Agriculture. [That for] For the 
purpose of securing effective enforcement of the provisions of this Act, and for the 
purpose of any investigation or proceeding under this Act, the provisions, including 

nalties, of the Interstate Commerce Act, as amended and supplemented 
EU. 8. C., 1934 ed., title 49, secs. 12, 46, 47, and 48] 49 U.S. C. 12, 46, 47, 48), 
relating to the attendance and testimony of witnesses, the production of docu- 
mentary evidence, and the immunity of witnesses, are made applicable to the 
power, jurisdiction, and authority of the Secretary of Agriculture (or any person 
designated by him), the [said] commission, and [said referee in ae 
under] any referee designated pursuant to the provisions of this Act, and to persons 
subject [to its provisions] thereto. 


O 
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SENATE j REPORT 
No. 269 


INDEMNITY FOR SWINE CARCASSES DESTROYED 
WITHOUT APPRAISAL IN JULY 1954 


Mary 4 (legislative day, May 2), 1955.—Ordered to be printed 


Mr. Hicken.oopsr, from the Committee on Agriculture and 
Forestry, submitted the following 


REPORT 


(To accompany 8. 1133] 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (S. 1133) to authorize the Secretary of Agriculture to pay 
indemnity for losses and expenses incurred during July 1954 in the 
destruction, treatment, or processing, under authority of law, of swine, 
swine carcasses, and products derived from swine carcasses, infected 
with vesicular exanthema, having considered the same, report thereon 
with a recommendation that it do pass without amendment. 

This bill would provide indemnity for certain swine carcasses 
destroyed in. accordance with the vesicular exanthema eradication 
program in July 1954. John Morrell & Co., Ottumwa, Iowa, slaughtered 
certain swine before their infection with vesicular exanthema was 
discovered. Iowa was not authorized to pay where the swine were 
already slaughtered, and the Federal Government was not authorized 
to pay any indemnity unless the State paid its share. Since no in- 
demnity could be paid, the carcasses were not appraised. Subse- 
quently Iowa approved payment of its share by special act, a copy of 
which is attached, but now the Federal Government cannot pay its 
share because the carcasses were not appraised. This bill would 
remove this technical bar to payment of the Federal Government’s 
share of the indemnity. 

The language of the bill is somewhat more general than described 
above, but this case is the only one covered by the bill, according to 
the records of the Department of Agriculture. 

The attached letter from the Department shows the Federal share 
of the indemnity as about $31,698. The Federal indemnity cannot 
exceed that paid by the State, however, so if the $29,448.52 set out in 
the attached act of the Iowa Legislature represents Iowa’s full share, 
the Federal indemnity cannot exceed that amount. 


55006 
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DEPARTMENTAL VIEWS 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 25, 1955. 
Hon. ALLEN J. ELLENDER, 
Chairman, Commitiee on Agriculture and Forestry, 
United States Senate. 


Dear Senator EvLenper: This is in reply to your request of February 23, 
1955, for a report on 8, 1133, a bill to authorize the Secretary of Agriculture to 
pay indemnity for losses and expenses incurred during July 1954 in the destruc- 
tion, treatment, or processing, under authority of law, of swine, swine carcasses, 
and products derived from swine carcasses, infected with vesicular exanthema. 

The Department favors the enactment of 8. 1133, as:prompt disposal of animals 
infected with or exposed to the disease was necessary to prevent further dissemina- 
tion of the disease. 

This bill authorizes and directs the Secretary of Agriculture to indemnify in 
an amount equal to 50 percent of their losses and expenses, but not exceeding 
the indemnity paid by the State, all persons whose swine, swine carcasses, and 
products derived from swine carcasses were destroyed, treated, or processed, 
under authority of law, in July 1954, as a result of having been infected with or 
exposed to the contagious disease vesicular exanthema. It also requires that 
such indemnities be limited, in the absence of Federal appraisal, to those losses 
and expenses where proof has been made to the State and 50 percent of the losses 
and expenses has been paid by the State. 

Because of the spread of vesicular exanthema, an emergency was declared by 
the Secretary of Agriculture on August 1, 1952. Federal funds were not available 
for indemnities until declaration of the emergency or such later date as States 
agreed to cooperate in payment of indemnities. 

According to the Department’s records the only swine that were not paid for, 
which were properly disposed of during July 1954, belonged to John Morrell & 
Co., Ottumwa, Iowa. At the time infection was found, some of the swine had 
already been slaughtered. They, as owners of the slaughtered swine, were eligible 
for Federal indemnity if the carcasses were appraised by a Government inspector 
and if the State of Iowa paid its share of the indemnity. Iowa was not authorized 
to pay for the swine that were already slaughtered ‘and, therefore, the carcasses 
were not appraised. It now appears that Iowa will be authorized to pay indemnity 
for the swine carcasses, but the Federal Government cannot pay the indemnity 
as the carcasses were not appraised. 8. 1133 would permit the payment of Federal 
fonde for such indemnity, provided the State of lowa pays its share of the 
indemnity. 

John Morrell & Co. cooperated fully with the State and the Department’s 
representatives in Iowa, An investigation shows that the Federal share of in- 
demnity under this bill would be about $31,698. Payment of this amount from 
current funds would not impair the program for this fiscal year. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Trus D. Morsa, 
Acting Secretary. 
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AN ACT To make appropriation to John Morrell & Company, Ottumwa, Iowa, on settlement of claim 
against the State of lowa 


Be it enacted by the General Assembly of the State of Iowa: 

Section 1. There is hereby appropriated out of the general fund of the state 
of Iowa to John Morrell & Company, Ottumwa, Iowa, claim number 114-55, 
the sum of twenty-nine thousand four hundred forty-eight dollars and fifty-two 
cents ($29,448.52) on account of a program for the eradication of vesicular 
exanthema carried on at the said plant on July 26, 27, and 28, 1954. 

Sec. 2. The state comptroller is hereby authorized to issue his warrant to the 
above named claimant upon receipt by the state comptroller and the executive 
council from said claimant of a written release of the state from all liability 
arising out of or in connection with said program. 

Src. 3. The acceptance of said sum by the above party shall be in full settle- 
ment of all claims against the state of lowa growing out of the above described 
claim. 

Src, 4. This act, being of immediate importance, shall be effective from and 
after its publication in The Ottumwa Courier, a newspaper published in Ottumwa, 
Iowa, and the Blakesburg Excelsior, a newspaper published in Blakesburg, Iowa. 

Approved April 19, 1955, Leo A, Hoegh, Governor, 


O 
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1st Session No. 270 
















INNOCENT PURCHASERS OF CONVERTED FUNGIBLE 
GOODS 


May 4 (legislative day, May 2), 1955.—Ordered to be printed 


Mr. Houtanp, from the Committee on Agriculture and Forestry, 
submitted the following 


REPORT 


{To accompany H. R. 1831] 































The Committee on Agriculture and Forestry, to whom was referred 
the bill (H. R. 1831) to amend the Commodity Credit Corporation 
Charter Act in order to protect innocent purchasers of fungible goods 
converted by warehousemen from claims of the Commodity Credit 
Corporation, having considered the same, report thereon with a 
recommendation that it do pass with amendments. 

This bill, with the committee amendments, would relieve innocent 
purchasers of fungible goods from claims of the Commodity Credit 
Corporation for conversion, where the purchase was made for value 
in good faith and in the ordinary course of business from a person 
regularly engaged in buying and selling such goods. Your committee 
held hearings on the bill and found it to be favored by the Department 
of Agriculture, the industry, farm groups, and all other witnesses who 
appeared or submitted statements. 

The committee amendments would enlarge the bill to accomplish 
two purposes: First, instead of limiting the bill to goods sold by a 
warehouseman who was also a dealer, they would make it applicable 
to goods sold by any dealer regularly engaged in buying and selling 
such goods, provided, of course, that the purchase of such goods was 
otherwise within the provisions of the bill. There is no way in which 
a purchaser can assure himself that goods have not at some time 
previous been sold by a warehouseman not engaged in the business 
of buying and selling such goods. Your committee thought, therefore, 
that a purchaser ought to be protected if he could show that his own 
purchase was made for value and in good faith from a regular dealer 
and was otherwise within the provisions of the bill. Second, the 
committee amendments would make it clear that the purchaser has 
the burden of proving the facts necessary to entitle him to a defense 
under the bill. 
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This bill applies to existing as well as future claims, According to 
the attached report from the Department, existing claims against 
grain purchasers approximate $3 million. 

_ The committee amendments and the bill are more fully explained 
in the attached letter from the General Counsel and the attached 
report of the House Committee on Agriculture, 














DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington 25, D. C., May 3, 1955. 






Hon. Srpessard L. HOLLAND, 
Committee on Agriculture and Forestry, 
United States Senate. 

Drar Senaror HoLLAaND: This letter responds to your request at the hearing 
before your subcommittee on May 2, 1955, on a number of Senate bills and on 
H. R. 1831, to amend the Commodity Credit Corporation Charter Act in order 
to protect innocent purchasers of fungible goods converted by warehousemen 
from claims of Commodity Credit Corporation, for a statement concerning the 
applicability of such bills to innocent purchasers other than those buying directly 
from warehousemen. 

You and Senator Williams indicated that the relief afforded by the bill should 
not be limited to an innocent purchaser from a warehouseman but should be 
extended to cover any innocent purchaser in the usual course of business from any 
regular dealer, whether or not he is also a warehouseman. You also expressed the 
view that such a purchaser should be required to show only his good faith and that 
he bought the grain for value in the ordinary course of business from a regular 
dealer and that he should not have any burden of proof with respect to prior trans- 
actions in the chain of title. 

The report of the House Committee on Agriculture on H. R. 1831 (H. Rept. 
No. 154, 84th Cong., Ist sess.) indicates the understanding of the House that the 
relief afforded the innocent purchaser from a warehouseman also extends to anyone 
subsequently acquiring the goods through such a purchaser. The statement in 
the House report, at page 4, is as follows: 

“Although they are not mentioned in the bill, the provisions of this measure 
will, of course, also protect those who have bought some of the converted grain 
from an innocent purchaser—such as a farmer who has bought grain from a feed 
dealer. The defense available to the innocent purchaser is a protection to all who 
took title to any of the goods through him.” 

The coverage of the bill can be broadened to cover the situations referred to in 
the hearing by modifying the bill to read as follows (new matter is italicized and 
words deleted are enclosed in brackets): 
































A BILL Toamend the Commodity Credit Corporation Charter Act in order to protect innocent purchasers 
of fungible goods Econverted by warehousemen] from claims of the Commodity Credit Corporation 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Commodity Credit Corporation Charter 
Act, as amended (62 Stat. 1070), is hereby amended by adding at the end thereof 
the following new section: 

“Sec. 19. RELEASE OF INNOCENT PURCHASERS OF CONVERTED Goops.—A 
buyer in the ordinary course of business of fungible goods heretofore or hereafter 
sold and physically delivered by a warehouseman or other dealer who was [also] 
regularly engaged in the business of buying and selling such goods shall take or 
be deemed to have taken such goods free of any claim, existing or hereafter 
arising, by Commodity Credit Corporation, based on the want of authority in 
the [warehouseman] seller to sell such goods, provided the buyer purchased 
such goods for value in good faith and did not know or have reason to know of 
any defect in the [warehouseman’s] seller’s authority to sell such goods. To 
be entitled to relief under this section a buyer must assert as an affirmative defense 
and eh by a preponderance of the evidence the facts necessary to entitle him to 
such relief. 

The last sentence is included because of questions raised during debate in the 
House. We believe, however, that this adds nothing new to the bill but merely 
reaffirms what the bill already requires. 
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It is believed that the terminology “warehouseman or other dealer who was 
regularly engaged in the business of buying and selling such goods,” covers all 
types of dealers—including, among others, commission merchants and processors 
who also buy and sell unprocessed commodities—from whom a purchaser might 
buy fungible goods in the open market and in the regular course of business. The 
terminology would not include, however, a trucker or farmer who might acquire 
and sell grain as an incident to his regular business of trucking or farming but who 
is not “regularly engaged in the business of buying and selling” grain. 

The change would broaden the proposed lezislation by establishing a complete 
“market overt” with respect to fungible goods purchased in the regular course of 
business from firms which are regularly engazed in the business of buying and 
selling such goods, insofar as claims of Commodity Credit Corporation are con- 
cerned, While this change would have the effect of enabling a regular dealer to 
pass to an innocent purchaser good title to grain stolen from Commodity Credit 
Corporation or grain covered by a chattel mortgaze to it, the Corporation would 
still be free to recover from the thief or converter and, if he was not a regular dealer, 
the Corporation could also recover from his purchaser. 

The foregoing change is consistent with the Uniform Commercial Code. In 
addition to section 7-205, which covers purchases of fungible goods from a ware- 
houseman, the code extends the “‘market overt’”’ principle to sales of goods gen- 
erally. Section 2-403 provides that “Any entrusting of possession of goods to a 
merchant who deals in goods of that kind gives him the power to transfer all rights 
of the entruster to a buyer in the ordinary course of business.”’ 

This Department would have no objection to modification of the proposed legis- 
lation as outlined herein if your committee believes that such action would more 
effectively accomplish the purpose for which the legislation was intended. In view 
of your expressed desire to expedite consideration of the legislation by the com- 
oe this letter has not been submitted for clearance by the Bureau of the 

udget. 

Sincerely yours, 
R. L. FARRINGTON, 
General Counsel, 


[H. Rept. No, 154, 84th Cong., 1st sess.) 


The Committee on Agriculture, to whom was referred the bill (H. R. 1831) to 
amend the Commodity Credit Corporation Charter Act in order to protect 
ae of fungible goods converted by warehousemen from claims 
of the mmodity Credit Corporation, having considered the same, report 
favorably thereon without amendment and recommend that the bill do pass. 


GENERAL STATEMENT 


The purpose of this bill is to provide innocent purchasers of grain or other 
fungible goods with an equitable defense in cases where such goods owned by the 
Commodity Credit Corporation are sold by warehousemen without authority and 
the Corporation, unable to recover from the wrongdoer and his surety, takes 
action to collect from those who purchased the goods unaware that the warehouse- 
man had no right to sell them. 

Fungible goods are goods, such as grain, which are normally intermingled in the 
ordinary processes of commerce so that the identity of specific lots is lost and the 
obligation to deliver may be fully discharged by delivery of a specified quantity 
and quality of the commodity. eat stored in an elevator or terminal warehouse 
by several owners, for example, is normally intermingled in the bins so that the 

entity of the several ownerships is lost and the owners neither expect nor are 
entitled to receive back the same wheat they put into storage, but only wheat of 
the same quantity and quality. 

EXISTING LAW 


Under the existing law in this country, the holders of warehouse receipts issued 
against er goods, such as grain, stored in a warehouse in a common mass are 
the goods to the extent necessary to satisfy their receipts. Where a 
warehouseman wrongfully sells grain belonging to receipt holders, the receipt 
holder may recover from the purchaser the fair market value of the grain, even 
though such purchaser was innocent of any knowledge that the warehouseman 
had no right to sell the grain, had purch the grain from the warehouseman as 
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a grain dealer in the usual course of business, and could not in fact have determined 
the ownership of the grain had he tried to do so. 

The harshness of this strict application of the rule of ‘caveat emptor’ has long 
been criticized by courts and lawyers, who have yesngened the inequity of forcing 
an innocent purchaser to pay twice for the goods—first to the wrongdoing seller 
and again to the rightful owner, As a strict matter of law, the true owner can 
follow the goods even beyond the first innocent purchaser and recover its value 
from anyone to whom the innocent purchaser sold the goods, if he cannot satisfy 
his claim otherwise. For example: The operator of a country feed store orders 
a carload of grain from a dealer in the usual course of business, accepts delivery, 
pays for the grain, puts it into bags, and sells it to nearby farmers for feed. Later 
it develops that the grain belonged to the Commodity it Corporation, which 
had stored it with the grain dealer, and that the dealer had no authority to sell it. 
The Corporation must look first to the wrongdoer and his surety for payment of 
the value of the grain but if it cannot recover from them, the law holds the feed 
store operator liable. Even though he had no way of knowing that the grain 
he bought in the usual course of business was not the dealer’s to sell, the rule of 
“caveat emptor” is that the purchaser, no matter how innocent of wrongdoing 
can obtain no better title than the seller had to convey. If the feed dealer, too, 
were unable to satisfy the claim of the Corporation, that claim could then be 
brought even against the farmer who purchased the grain from the feed dealer. 


APPLICATION OF THE RULE 


Because of the harshness of this rule of law, courts have been sympathetic to 
equitable defenses against such claims on behalf of innocent purchasers (that 
action of the rightful owner clothed the warehouseman with “apparent title,” 
that; prudent action by the owner could have prevented the fraudulent sale, ete.). 

The purpose of this bill is to make a specific equitable defense available to 
— purchasers of converted CCC grain or other fungible goods described 

in the bill. 

As a result of the rather widespread conversion of CCC stored grain which was 
brought to light a few years ago, a large number of innocent purchasers of that 
grain are now being sued or are threatened with suit to satisfy those claims. 
As of January 1, 1955, the Department of Agriculture had referred to the Depart- 
ment of Justice 268 warehouse shortage cases involving grain and other fungible 
eommodities. In some 37 of these cases the amounts which may be recovered 
from the warehousemen and their sureties are infficient to cover the value of the 
commodities wrongfully sold by the warehousemen, There are 496 known 
pue hasers from these 37 warehousemen and suits in Federal courts have been 

led by the Department of Justice against 136 of them. If these purchasers 
had any part in, or knowledge of, wrongdoing of the warehousemen they should, 
of course, be held fully liable for their action. But if they were in fact innocent 
purchasers within the terms of this bill, they should have available to them the 
equitable defense provided by the bill. 


UNIFORM COMMERCIAL CODE 


Even before the developments resulting from the CCC grain-conversion cases, 
pereere of the American bar and bench had recommended for general 
option a law similar to that which this bill would apply only to claims of the 
Commodity Credit Corporation. In the Uniform Commercial Code (the text 
edition of which was published in 1951) the American Law Institute and the 
National Conference of Commissioners on Uniform State Laws, with the approval 
of the house of delegates of the American Bar Association, recommended for 
adoption by State legislatures, as part of that Uniform Code, the following 
provision: 
“Section 7-205, (1) A buyer in the ordinary course of business of fungible 
goods sold and delivered by a warehouseman who is also in the business of buying 
and penne pore goods takes free of any claim under a warehouse receipt even 
though it has been duly negotiated.” 
are several points of difference between the bill herewith reported and 
the recommended statute referred to above (which has been enacted into law in 
two States and recommended for adoption in several others) : : 
1. The bill applies only to claims of the Commodity Credit Corporation 
and not to those of any other owner of fungible goods, even though he might 
be similarly situated. ; 
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2. The bill relates only to claims “based on the want of authority in the 
warehouseman to sell such goods,” It will have no effect on the rights or 
liabilities of the parties with respect to any other type of claims, such as, for 
anaga A claim based on failure of the purchaser to pay for the goods. 

3. e provision in the recommended Uniform Commercial Code would 
relate apparently only to claims arising after its enactment in the State of 
jurisdiction. The provisions of the bill reported herewith are, on the other 

nd, intentionally made retroactive so as to afford relief to innocent pur- 
chasers who have been made subject to CCC claims by the grain-conversion 
cases heretofore referred to. 

4. The bill requires that the goods be “physically” delivered. This is to 
make entirely clear (as is ey implied by the recommended code 
provision) that the provisions of the bill are to apply only in the case of actual 
grain purchase and delivery, and not in the case of overissued warehouse 
receipts. 

5. The bill is somewhat more explicit in spelling out a definition of an 
innocent purchaser. 

DETAILS OF THE BILL 


A number of interesting points with respect to the bill, which might not be 
readily apparent to those outside the legal profession, were brought out during 
the course of the public hearing on the bill. Among them were: 

1, The word “also” refers only to the warehouseman. It means that the 
seller must have been not only a storer of the goods but “also in the business 
of buying and selling such goods” so that his offer to sell would not be an 
unusual matter but one “in the ordinary course of business.” 

2. There are several specific limitations on who is to be considered an 
innocent purchaser and eligible to take advantage of the defense afforded 
by the bill. He must have (a) purchased the goods “in the ordinary course 
of business” (b) from a warehouseman “in the business of buying and selling 
such goods” and (c) have received “physical” delivery; (d) the purchase must 
have been “for value’’ and (e) in “good faith” with (f) no knowledge what- 
ever on the part of the buyer of any lack of authority on the part of the seller 
to sell the goods and (g) not even suspicious or unusual circumstances which 
would give him reason to doubt the seller’s authority. 

3. The meaning of the words “for value” may differ in various jurisdictions 
according to different State laws but the meaning within each jurisdiction is 
so well understood and so well established by court decision that there should 
be no difficulty in its application to individual cases. 

4. Although they are not mentioned in the bill, the provisions of this 
measure will, of course, also protect those who have bought some of the 
converted grain from an innocent purchaser—such as a farmer who has 
bought grain from a feed dealer. he defense available to the innocent 

urchaser is a protection to all who took title to any of the goods through 
im, 


DEPARTMENT REPORT AND OTHER STATEMENTS 


Because of the rather technical nature of the subject matter of this bill and the 
fact that it would set aside, as to specified claims of the Commodity Credit 
Corporation, certain long established rules of American law, the committee feels 
it desirable to present in this report a substantial portion of the evidence on 
which it based its decision to report this bill favorably to the House. Accordingly, 
there are set out below (1) the letter from the Department of Agriculture recom- 
mending enactment of the measure; (2) the discussion of facts and law relating 
to the subject matter of the bill which accompanied the Department’s letter; 
(3) the relevant and material portions of the statements of the Solicitor of the 
SORANA of Agriculture, and the general counsel of the Miller’s National 

eration, 


FEBRUARY 28, 1955. 
Hon, Harop D. Coorer, 
Chairman, Committee on Agriculture, 
House of Representatives. 
Dear Congressman CooLer: This is in reply to your request for reports on 
H. R. 694 and H. R. 1831, identical bills to amend the Commodity Credit Cor- 
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poration Charter Act in order to relieve innocent purchasers of fungible goods 
converted by warehousemen from claims of Commodity Credit Corporation. 

This Department recommends the passage of the pence legislation. 

In connection with the conversions of Commodity t enn grain and 
other fungible commodities by warehousemen, which occu a few years ago, 
present estimates of the amounts recoverable from the warehousemen and their 
sureties indicate that persons who purchased such grain are subject to claims by 
the Corporation approximating $3}4 million. The pro d legislation would 
relieve from liability to the Corporation innocent purchasers who bought and 
received physical delivery of fungible goods in the ordinary course of business 
from warehousemen who were also in the business of buying and selling such goods 

rovided the buyer purchased them for value in good faith and neither knew nor 
reason to know that the warehousemen had no right to sell such goods. This 
legislation would apply also to any like situations occurring in the future. This 
Department, of course, has taken steps to minimize the possibility of future 
occurrences of this type. 

Under the existing rule of court decisions in this country, an owner of fungible 
goods, such as grain, wrongfully sold by a warehouseman can recover from a 
wholly innocent purchaser of such goods. This rule has been criticized for many 
years by lawyers and judges who have recognized the harshness and inequity in 
forcing an innocent purchaser who buys fungible goods in good faith in the 
normal course of business from a dealer in such goods, to pay for them twice— 
first to the wrongdoing seller and again to the true owner. The critics of the 
rule have pointed out, also, that it disrupts normal trading in grain and other 
fungible goods because a prospective purchaser never knows whether a warehouse 
receiptholder might later assert a claim to the goods he bought. This point has 
become a major problem for grain dealers and the Government alike in recent 
years because of the large-scale storage operations of Commodity Credit Cor- 

ration since World War II. Never before in the history of grain warehousing 
in this country has a single owner had such large quantities of grain stored in so 
many warehouses in all parts of the country for such long periods of time. Although 
inspections of warehouses are made periodically by Federal and State officials, 
the only way a purchaser can be certain that he is safe in buying grain from a 
warehouseman is to measure the stocks of grain in the warehouse and examine 
his records of outstanding warehouse receipts at the time of each purchase, 
which obviously is an impossible task. 

In recognition of the need for a change in the rule of law in this country, there 
has been proposed for adoption by the Congress of the United States and the 
legislatures of the several States a modern, complete code of laws governing 
commercial transactions, known as the Uniform Commercial Code. This code 
represents the work of scores of experienced lawyers and judges over a period of 
several years and has been approved by the American Law Institute, the National 
Conference of Commissioners on Uniform State Laws, and the house of delegates 
of the American Bar Association. The Uniform Commercial Code provides, in 
subsection (1) of section 7-205, that ‘‘A buyer in the ordinary course of business 
of fungible goods sold and delivered by a warehouseman who is also in the business 
of buying and selling such goods takes free of any claim under a warehouse 
receipt even though it has been duly negotiated.” These bills apply the principle 
Si the Uniform Commercial Code to fungible commodities of Commodity Credit 

rporation. 

Each of the bills which you have submitted to this Department contains a 
proviso expressly requiring that the buyer must have purchased the goods for 
value and in good faith, without knowledge of any defect in the ~arehouseman’s 
authority to sell the goods. The proviso makes clear the class of persons entitled 
to the benefits of the legislation.and appears to place upon any person claiming 
such benefits the burden of asserting and proving his claim as an affirmative 
defense. The purchaser is, of course, in a better position than the Government 
to know the facts with respect to his purchases. 

Enclosed is a statement with exhibits, containing a comprehensive discussion 
of the facts and law with respect to Commodity Credit Corporation claims against 
purchasers of grain and other fungible commodities. 

No increase in the administrative expenses of this Department would result 
from passage of this legislation. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 


True D. MoRsE, 
Acting Secretary. 
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Discussion or Facrs anp Law Wirn Respect to Ciarms or Commopitry Crepit 
CORPORATION ÅGAINST GRAIN PURCHASERS 


As of January 1, 1955, the Department of Agriculture has referred to the 
Department of Justice 268 warehouse shortage cases involving grain and other 
fungible commodities owned by or pledged to Commodity Credit Corporation." 
Of these 268 cases, in some 37 cases, involving 496 known purchasers,? the amounts 
which nr be recovered from the warehousemen and their sureties are insufficient 
to cover the value of the commodities wrongfuily sold by warehousemen. There- 
fore, any further recoveries by the Government must be made from the purchasers. 
After giving credit for amounts recovered and anticipated recoveries from ware- 
housemen and their sureties, the aggregate potential liability of these purchasers 
is estimated to be $3 million. In 12 of such 37 warehouse cases, a total of 56 
separate suits against 136 purchaser-defendants have been filed by the Depart- 
ment of Justice. The suits involve 13 separate judicial districts. 

The attached exhibit A contains pertinent information with respect to the 37 
warehouse cases in which recoveries from the warehouseman and their sureties will 
be insufficient to cover the Government’s losses and the 4 closed warehouse cases 
in which the claims against purchasers have been settled. 

Exhibit B contains detailed data with respect to the warehouse cases in which 
suits have been filed against purchasers. 

Extensive supplementary investigations and time-consuming calculations are 
necessary after cases are referred to the Department of Justice to develop the facts 
necessary to file suits against purchasers. Because of the many sales and replace- 
ments of stocks by the warehousemen over extended periods of time and the 
interest of receipt holders other than Commodity Credit Corporation, these cases 
usually require the development of complete daily inventory information on all 
shipments and receipts. Since fungible goods, such as grain, are stored on a 
commingled basis, no depositor can trace his ownership to any particular goods 
stored or sold by the warehouseman. Thus, obtaining the evidence necessary 
to prove claims against numerous purchasers and allocating liability among them 
is a complex matter. 

Under the existing law in this country, the holders of warehouse receipts issued 
against fungible goods, such as grain, stored in a warehouse in a common mass are 
coowners of the goods to the extent necessary to satisfy their receipts.? Where 
a warehouseman sells grain belonging to receipt holders they may recover from the 
purchasers the fair market value of the grain, even though such purchasers were 
innocent of any knowledge that the warehouseman had no right to sell the grain.‘ 

If the wareiiouseman, after selling grain belonging to receipt holders, purchases 
other grain and stores it in the warehouse, the receipt holders become coowners 
of the replacement grain, as well as any previously stored grain remaining in 


1 Total recoveries in these 268 cases to date amount to upward of $6% million, leaving uncollected almost 
$634 million, based on book value of the missing commodities. Substantial additional sums will be realized 
from pending bankruptcy and receivership proceedings. The aggregate of claims made against warehouse- 
men and their sureties exceeds the book-value amount because, wherever the facts warrant, the claims are 
based on the wilfull converter’s liability for the highest market value between the date of the conversion 
and a reasonable time after the Corporation received notice of the conversion. All of these 268 cases, how- 
ever, do not involve civil claims since in many cases the warehouseman has satisfied his civil liability by 
delivery of commodities or payment for any shortage on load out. The cases where the warehouseman’s 
civil liability was satisfied were referred to the Department of Justice because they involved possible viola- 
tions of Federal criminal statutes. 

? As shown in exhibit A, in 4 additional warehouse cases which are now closed, the claims against pur- 
chasers have been settled; in 3 of the 4 cases purchasers contributed to the overall settlement made by the 
warehouseman and his sureties after the filing of suit against all, and in the remaining case, the purchaser, 
after demand the amount of the claim made against him by the Department of Justice. 

3 Dowes v. Elkstone, 3 Fed. 19 (D, Minn., 1880); Sexton v. Graham, 4 N. W. 1090 (Iowa, 1880); Goodman v. 
Northcutt, 13 Pac. 485 (Oreg., 1887); Herrick v. Barnes, 81 N. W. 526 (Minn., 1900); Hall v. Pillsbury, 44N. W. 
673 (Minn., 1890); Kastner v. Andrews, 194 N. W. 824 (N. D., 1923); Carson State Bank v. Grant Grain Co., 
197 N. W. 146 (N. D., 1924); Wallace y. State, 183 N. E. 29 (ind., 1932); Kvame v. Farmers’ Cooperative Eleva- 
tor Co., 22 N. W. 242 (N. D., 1935). í 

4 Some of the casesillustrating thisrule are: Hall v. Pillsbury, supra; Carson State Bank v. Grant Grain Co. 
supre; Herrick v. Barnes, supra; Kastner v. Andrews, supra; Tobin v. Portland Flouring Milis Co., 68 P. 743 
(Oreg., 1902); Torgerson v. Quinn-Shepherdson, 201 N. W. 615 (Minn., 1925); Board of Railroad Commissioners 
v. Hoover Grain Cc., 248N, W. 275 (N. D., 1933); Mitchell v. Munn Warehouse Co., 86 P. 2d 174 (Idaho, 1938); 
Kimbell Milling v. Greene, 170 8. W, 2d 191 (Tex., 1943). But ef. Preston v. Withers , 9N. E, 585 (Ind. 
1886) (equitable estoppel). With the exception of Preston v. Witherspoon, supra, the decisions in the fore- 

ing cases are on the common law rule that a purchaser of property from a converter or thief gets no 
Botter title than the vendor and that the true owner may recover from the purchaser, even though he be 
innocent of wrongdoing, either the pase or its fair market value at the time ane peos of purchase. Dows 
v. National Exchange Bank, 91 U. 8. 618, 687 (1875); Bolles Wooden- Ware Co. v. United States, 106 U. 8, 432 
(1882); Potter v. United States, 122 Fed. 49 (C. A. 8, 1903); Union Naval Stores Co, vy. United States, 202 Fed. 
491 (C. A. 5, 1913); aff. 240 U. 8. 284; Whitehurst v. United States, 272 Fed. 46 (C. A. 4, 1921); First Camden 
National Bonk ond Trust Co. v. J. R, Watkins Co., 122 F. 2d 826 (C. A. 8, 1941); see also 44 A: L. R. 1326, 80 
å. L. R. 613; Restatement, Torts, § 229, 
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the warehouse, to the extent necessary to satisfy their receipts.’ The purchasers 

of converted grain from the warehouseman are entitled to be credited with any 

such replacement grain su uently acquired b7 the warehouseman * and with 

bog ore of any recoveries by the receipt holders from the warehouseman and 
surety. 

Although the holders of unsatisfied warehouse receipts may recover from 
innocent purchasers of their grain, court decisions indicate that the warehouse- 
man’s surety, upon pee of his obligations to the receipt holders under the 
warehouseman’s bond would not be subrogated to their rights against the innocent 
purchasers. The surety would ap to have a right of subrogation, however, 
P gagceg chargeable with notice of the conversion at the time of his 

ure i 

Although the law in this country permits receipt holders to recover from pur- 
chasers of goods wrongfully sold by a warehouseman without regard to the inno- 
cence or guilt of the purchaser, the rule in England, from whom this country 
inherited its common-law system, is different. nder the ancient English rule of 
“market overt”, which was embodied in section 22 of the English Sale of Goods 
Act, where goods are sold by a regular dealer in the open market, “the buyer 
acquires a good title to the goods, provided he buys them in good faith and without 
notice of any defect or want of title on ee of the seller. ” While the princi- 
ple of market overt has never been recognized as a part of the common law adopted 

y this country, the American rule has been criticized for many years by lawyers 
and judges who have recognized the harshness and inequity of forcing an innocent 
pure r of goods to pay for them twice—first to a wrongdoing seller and 
secondly to the true owner. The critics of the rule have pointed out, also, that it 
disrupts the normal trading in grain and other fungible goods because a prospec- 
tive purchaser never knows whether a warehouse receipt holder might later assert 
a claim to the goods he bought. This point has become a major problem for 
grain dealers and the Government alike in recent years because of the large scale 
storage operations of Commodity Credit Corporation since World War II. Never 
before in the history of grain warehousing in this country has a single owner of 
grain had such large quantities stored in so eer warehouses in all parts of the 
country for such long periods of time. Although inspections of warehouses are 
made periodically by Federal and State officials, the only way a purchaser can be 
certain that he is safe in buying grain from a warehouseman is to measure the 
stocks of grain in the warehouse and examine his records of outstanding warehouse 
receipts at the time of each purchase, which obviously is an impossible task. 

In recognition of the need for a change in the rule in this country, the American 
Law Institute and the National Conference of Commissioners on Uniform State 
Laws, in the proposed new Uniform Commercial Code, have provided, in subsec- 
tion (1) of section 7-205, that— 

“A buyer in the ordinary course of business of fungible goods sold and delivered 
by a warehouseman who is also in the business of buying and selling such goods 
takes free of any claim under a warehouse receipt even though it has been duly 
negotiated.” ® 

he Uniform Commercial Code extends the same principle to sales of goods 
generally. Subsections (2) and (3) of section 2-403 provide as follows: 

“(2) Any entrusting of possession of goods to a merchant who deals in goods of 
that kind gives him the power to transfer all rights of the entruster to a buyer in 
the ordinary course of business. 

“(3) ‘Entrusting’ includes any delivery and any acquiescence in retention of 
possession regardless of any condition expressed between the parties to the delivery 
or acquiescence and regardless of whether the procurement of the entrusting or 


$ Serton v. Graham, 4 N. W. 1090 (I 1880) Heuther v. McCaull-Dinsmore Co., 204 N. W. 614 (N. D., 
Farmers’ Elevator 


i ee. Co., 231 N. W. 725 (N. D., 1930) . 
* Heuther v. McCaull-Dinsmore Co., supra; State v. y or Co., supra. 

* Northern Trust Co, v. Elevator Co., 171 N. W. 265, 4 A. L. R. 510 prg 1919). 
MOT Swen Co, v. Consolidated Elevator Co., supra; American Surety Co. v. ate Bank, 58 F. 2d 


* See National Surety Co. v. Arosin, 198 F. 605, 609 (C. A. 8, 1912). 
1%” The following comment appears on page 570 in the 1952 text and comments edition of the Uniform Com- 


mercial Code: 
“1. The typical case covered by subsection (1) is that of the warehouseman-dealer in grain, and th 
Waatner th cote Boghen Se beco: t the Phe $ 
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the possessor’s disposition of the goods have been such as to be larcenous under 
the criminal law.” 

The Uniform Commercial Code was approved in 1951 by the American Law 
Institute, the National Conference of Commissioners on Uniform State Laws, 
and the house of owe of the American Bar Association." It has been en- 
acted into law in the States of Pennsylvania and New Hampshire and is under 
active study for introduction in a number of other States. The proponents of the 
code advocate its adoption by all of the States as a complete code covering all 
commercial transactions, replacing all existing uniform acts governing commercial 
transactions and making numerous modifications in existing law. They also 
advocate that it be enacted by Congress to apply to interstate transactions as an 
early step in obtaining general adoption.” 

he proposed legislation would not relieve a purchaser from liability to the 
Government unless he bought the goods “for value in good faith and did not know 
or have reason to know of any defect in the warehouseman’s authority to sell such 
oods.” Moreover, the goods must have been bought “in the ordinary course of 
usiness” from a “‘warehouseman who was also in the business of buying and sell- 
ing such goods.” All rights of the Government against guilty purchasers, as well 
as warehousemen and their sureties, would be left unimpaired. Any purchaser 
who knew that the warehouseman had no authority to sell the goods or who bought 
them under circumstances sufficient to cause an honest and prudent man to make 
inquiry, would not be relieved from liability by the proposed legislation. 

With relatively few exceptions, the evidence developed in the investigations 
made by this Department does not indicate that the purchasers knew that the 
warehousemen were improperly selling goods belonging to others. In some in- 
stances it appears that the purchasers bought through brokers and did not even 
know the identity of the seller. 

Each of the bills which you have submitted to this Department contains a 
proviso expressly requiring that the buyer must have purchased the goods for 
value and in good faith, without knowledge of any defect in the warehouseman’s 
authority to sell the goods. The proviso makes clear the class of persons entitled 
to the benefits of the legislation and appears to place upon any person claiming 
such benefits the burden of asserting and proving his claim as an affirmative de- 
fense. The purchaser is, of course, in a better position than the Government to 
know the facts with respect to his purchases. 


STATEMENT BY R. L. FARRINGTON, SOLICITOR, UNITED STATES DEPARTMENT 
OF AGRICULTURE 


Mr. Chairman and members of the committee, I appreciate the invitation to 
Saras H. R. 1831 (introduced by Mr. Poage) and H. R. 694 (introduced by 
Mr. Reed). 

These two bills are identical. They would relieve from claims of Commodity 
Credit Corporation persons who bought and received physical delivery of grain 
or other fungible goods in good faith, and in the ordinary course of business, 
from a warehouseman who was also in the business of buying and selling such 
goods. 


In the foreword to the November 1951 final text edition of the Uniform Commercial Code, Herbert F. 
Goodrich, chairman of the editorial board and director of the American Law Institute, stated: 

“We think this code represents a very important achievement in American law. Karl Llewellyn and 
foia Mentschikoff have been the chief reporter and associate ragerter, respectively, and they have been aided 
by many reporters in special subjects. But this code is not the product of the reporters. It has been per. 
ticipa: in by scores of lawyers whose practice lies in particular fields in the commercial world. The 
conclusions reached in the code therefore represent the consensus of a large number of experienced profes- 
sional people. We think that the changes in the present law herein proposed are in accordance with present 
day tendencies in growth and that this code is set up to read upon the business transactions of today’s 
commerce, not that of 150 years ago.” 

12 Tn an article in the March 1950 issue of the American Bar Association Journal (36 A. B. A. J. 179, 254), 
William A, Schnader, of Philadelphia, Pa., a member of the editorial board in charge of drafting and éditorial 
work for the Uniform Commercial Code, wrote as follows: 

“While the code has been prepared primarily for introduction into the State legislatures, there has been 
much discussion of the desirability of having it enacted by Congress to apply to interstate transactions. 
This could be done with a very few modifications of the text of the State act, although it is universally 
conceded that article 9—secured commercial transactions—should be omitted from a Federal act. Obvi- 
ously, should the code be enacted by Congress, that step alone will result in greater uniformity in com- 
mercial law in the United States than has ever heretofore been attained; for today a very large part of the 
Nation’s business is interstate. And if Congress enacts the code to govern all interstate commercial trans- 
actions, there would be a tremendous incentive for every state to write the code into its statutory law 
a S ai ‘of law covering all commercial transactions—interstate as well as intrastate— 

“Tf com un o ws 
aida Vo AGGA Gee DENAN DENNI, there VONA, bably be no disagreement that this 
would constitute one of the greatest achievements in the history of American law.” 
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For the reasons stated hereinafter, the Department favors enactment of the 


tion. 
proposed legislation would amend the Commodity Credit Corporation 
Charter Act by adding a new section as follows: 

“A buyer in the or course of business of fungible goods heretofore or 
hereafter sold and physically delivered by a warehouseman who was also in the 
business of buying and selling such goods shall take or be deemed to have taken 
such goods free of any claim, existing or hereafter arising, by Commodity Credit 
Corporation, based on the want of authority in the warehouseman to sell such 
Doi. provided the buyer purchased such goods for value in good faith and did 
not know or have reason to know of any defect in the warehouseman’s authority 
to sell such goods.” 

I believe it important to emphasize that in order to be free of any claim on 
account of the transaction, the buyer must have bought and accepted physical 
delivery of the goods in the ordinary course of business; from a warehouseman 
who was also in the business of buying and selling such goods; the buyer must 
have purchased the goods for value and in good faith; and he must not have 
known or had any reason to know of any defect in the warehouseman’s authority 
to sell the goods. 

The purpose of the legislation is to relieve the honest and prudent purchaser 
from having to pay for the goods twice—first to the irresponsible seller and next 
to the real owner of the goods. Showing that he bought the goods under cir- 
cumstances entitling him to the benefits of the legislation would appear to be a 
matter of affirmative defense. It is to be presumed that the buyer knows the 
facts with respect to his purchases better than the Government, which was not a 
party to the transaction. 

As I understand it, this legislation only covers the situation I have described. 
The Government would retain all of its rights against guilty warehousemen and 
their sureties, against guilty purchasers, and against purchasers who bought 
the goods under circumstances which would cause an honest and prudent man 
to make inquiry into the circumstances of the sale. 

This legislation would apply only to claims of Commodity Credit Corporation; 
it would not affect other claims of the Government. 

The bills would not change the present law on the rights of holders of over- 
issued or fictitious warehouse receipts. 

The harshness of the rule of law, which the legislation is designed to correct, 
has been rather generally recognized. A Uniform Commercial Code has been 
propesed for adoption by the Congress and by the legislatures of several States. 

he proposed code has been approved by the American Law Institute, the 
National Conference of Commissioners on Uniform State Laws, and the house 
of delegates of the American Bar Association. The code contains a proposed 
ee similar in principle and legal effect to the provision proposed in the 

ills before this committee. The code has already been adopted in 2 States, 
has been introduced in 6, and is under study by committees in others. 

In England, under what is technically called the ‘‘market overt” rule, purchasers 


of goods in faith and in the ordinary course of business from regular dealers 
in open, public, and | ly constituted markets, are not liable to persons asserting 
ownership of the g $ Although we inherited our principles of common law 


from England, the ‘market overt” rule historically has not been followed in the 
courts of this country. Instead, our courts have applied the principle of “caveat 
emptor’—‘“‘let the buyer beware.”” The rule in this country has been criticized 
on many occasions by aura and judges as being unduly harsh. 

In view of the expanded storage operations of Commodity Credit Corporation 
since World War II, this rule has caused a major problem for grain dealers in 
this country. The problem is serious because, under the existing rule, purchasers 
from warehousemen can never be certain they are free from liability unless before 
each purchase they measure the grain in the elevator and compare the inventory 
with the outstanding warehouse receipts. Of course, as a practical matter, 
measuring the grain before each purchase would be virtually impossible. 

The Department believes that in the long run e of the bill will be a 
stabilizing factor in the marketing of grain. This is because a large number of 
suits will tend to cause many purchasers to hesitate to buy grain until they 
know the origin of it. The bill will be of special benefit to the smaller dealers 
whose net worth is insufficient to enable them to satisfy any large number of 
claims based upon double liability for the value of the grain they have bought 
and sold while innocent of the fact that the warehouseman is short in the grain 
in his elevator and does not have enough assets to satisfy all of his claims. 
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STATEMENT OF GLENN G. PAXTON, GENERAL COUNSEL, MILLERS’ NATIONAL 
FEDERATION 


Mr. Chairman and members of the committee, my name is Glenn G. Paxton, 
I am a lawyer and a member of the law firm of Campbell, Miller, Carroll & Paxton 
of Chieago, Ill. I am general counsel for the Millers’ National Federation, a 
ade empemintion representing the flour milling industry of the United States. 
The federation maintains offices in Chicago, Ill., and Washington, D. C. It has 
authorized its officers and me to testify in these hearings. 

Flour millers necessarily buy large quantities of grain in the open market. 

is an outstanding item in the category of fungible goods. Commodity 
Credit Corporation owns or lends money on a major portion of grain stored in the 
United States. Under present law, if Commodity Credit Corporation has grain 
in nomga or under lien in a warehouse of whatever type and wherever located, 
and if warehouseman wrongfully sells such grain, it may recover the grain or 
a value thereof from the purchaser or from any subsequent purchaser, however 
ocent. 

The subject of this hearing is H. R. 1831, introduced by Representative Poage 
of Texas. Similar bills have been introduced by Representative Hope of Kansas, 
a member of this committee, and Representatives Reed and Cunningham. These 
bills would afford to an innocent purchaser of fungible goods, bought in the ordi- 
nary course of business from a warehouseman engaged in the business of buying 
and selling such goods, an opportunity to defend against claims of Commodity 
Credit Corporation by sustaining the burden of proof that he purchased the goods 
for value, in good faith, and that he neither knew nor had reason to know that the 
warehouseman had no right to sell the goods. 

The first point I would like to discuss is the criticism that the bill would nullify 
certain traditional American legal principles. That it would have that effect in 
the limited circumstances described in the bill is admitted. It is submitted, 
however, that all legislation changes existing law and procedures—otherwise 
there would never be any need for legislation—that any proposed legislation 
should be considered on its merits, and that if equity and good conscience require 
that tradition be upset, then u it must be. 

The established American rule that an innocent purchaser of goods can acquire 
no better title than that of the seller is a harsh and inequitable rule when applied 
to gase goods purchased from a dealer in such goods. It is contrary to the 
English law, although English law is basically the source of our system of juris- 
prudence. It has been justly critized by many American courts but nevertheless 
survives on the basis of precedent. The inequity of this rule is recognized in the 
Uniform Commercial Code, which has been approved by the American Law 
Institute, ‘the National Conference of Commissioners on Uniform State Laws, 
and the house of Conant of the American Bar Association, has been adopted in 
at least one State, and is under consideration in others. This code would extend 
to innocent purchasers of fungible goods purchased from a warehouseman engaged 
in the business of buying and selling ah oods an opportunity to defend on the 
grouad ot innocence against claims of any holder of a warehouse receipt covering 
such goods. 

The inequity of the American rule is readily apparent. Fungible goods are not 
identifiable and one who stores such goods with a dealer invests the dealer with 
apparent title, thus making it possible for him to defraud innocent purchasers, 
Ni of 2 innocent pruonn: iaa owner and the innocent purchaser—is to suffer, 
traditional equitable principles would throw the loss on the person who made 
the loss ible, but in this particular field these equitable principles have been 
neglected. In these cases it is the owner of the goods who stores them in the 
warehouse of a dealer, thus giving the dealer the opportunity to accomplish the 
fraud, who makes it possible for the loss to occur. It will be noted that the situa- 
tion is not analogous to a case in which a thief steals the property of a person 
with whom he has had no business dealings. In the latter case the owner has not 
voluntarily taken any action which creates an opportunity for a loss to occur. 

The second point I wish to discuss is the suggestion that this bill would en- 
courage collusion between a defaulting warehouseman and a purchaser. Upon 
analysis this appears unlikely. Collusion and conspiracy may occur from time to 
time whether or not this bill is passed, but not as a result of the bill. 

The bill has reference only to certain sales of fungible goods of Commodity 
Credit Corporation to buyers in good faith “who did not know or have reason to 
know of any defect in the warehouseman’s authority to sell.” This language is 
familiar in the law and adequately describes an innocent purchaser, and it is 
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traditionally aceepted as not offering inducement to one who is not an innocent 
purchaser to conspire with a seller, Such purchaser would still be liable for the 
value of the goods. The sole purpose of the proposed legislation is to provide an 
immocént purchaser with the opportunity to defend on the ground of his inhocence. 
‘The burden of proving such innocence would be on him. e bill would not relieve 
a purchaser of any criminal penalties for collusion or conspiracy with the defaulting 
warehouseman. And, of course, the bill would not relieve the defaulting ware- 
houseman of any civil or criminal responsibilities. 

The third point upon which I wish to comment is the objection that this bill 
would deprive Commodity Credit Corporation of remedies that would still be 
available to other owners of fungible goods. To a certain extent that is true, 
but upon analysis the objection does not appear to be valid. 

: ‘In the first place it is fitting that the Federal Government take the lead in 
éffecting a long needed change in the law. It should not be the pray of Govern- 
ment to oppress innocent citizens. The Government has here the opportunity to 
abandon a harsh rule insofar as its own transactions are concerned. Such action 
might even encourage the States to follow with similar legislation of general 


lication. 
pg ee ae Commodity Credit Corporation has a distinct advantage in this 
type of situation over other owners of grain, as follows: 
' |. Under its charter, and under its uniform storage agreements, it has 
broad powers to inspect, investigate, and otherwise police its warehouse- 
Nr which are not available to ordinary holders of warehouse 
receipts. 

2. Tt is subject only to the 6-year statute of limitations provided in its 
charter, whereas other claimants are subject to the applicable statute of 
limitations of a particular State, which in some States is as short as 2 years. 

3. Enjoying the immunities of the United States, it is not subject to 
estoppels and equitable defenses which may be raised by innocent purchasers 
against ordinary claimants. 

4. Enjoying the priorities of the United States, it has priority over other 
ee ser with respect to claims against decedents, insolvents, and other 

ebtors. 

5. Being an arm of the Government, it is not bound by the unauthorized 
acts of its agents even though they are invested with apparent authority to 


act. 

6. Finally, the advent of Commodity Credit Corporation as the dominant 
owner of grain in store, the magnitude of its holdings, and the consequent 
ae of maintaining close supervision over all warehousemen has un- 
doubtedly contributed to many conversions, resulting in an unprecedented 
number of claims apaun innocent third persons. 

In conclusion, I would like to suggest that the prevailing rule presents practical 
problems which could seriously affect the national economy. For example, 
millers purchase grain on the open market whenever needed, at going market 
rices, often without any way of determining the origin of the grain. Tatil the 

mmodity Credit Corporation became the dominant owner and storer of grain 
most millers never experienced a claim of adverse ownership to grain purchased 
by them. The fact that numerous claims are now being prosecuted by Com- 
modity is becoming well known. Flour millers as well as other buyers of grain 
are becoming aware of the dangers. It is not too fanciful to predict that unless 
this situation is remedied, large users of grain and other purchasers in terminal 
markets eventually will refuse to purchase from anv seller, other than Com- 
modity Credit Corporation, who does not have the highest credit rating or who 
cannot furnish full coverage by bond. The effect of such a development on the 
country elevator operator and the farmer and producer is obvious. However, 
an attorney cannot under present law advise a client of any other safe procedure 
in buying grain, 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the rules of the House 
of Representatives, changes in existing law made by the bill are shown 
as follows (existing law proposed to be omitted is enclosed in black 
brackets, new matter is printed in italics, and existing law in which 
no change is proposed is shown in roman): 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX, of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


COMMODITY REDIT CORPORATION CHARTER ACT, AS AMENDED 
* + * p ~ * * 


Sec. 19. RELEASE OF INNOCENT PURCHASERS OF CONVERTED GooDs.—A buyer 
in the ordinary course of business of fungible goods heretofore or hereafter sold and 
physically delivered by a warehouseman or other dealer who was regularly engaged 
in the business of buying and selling such goods shall take or be deemed to have taken 
such goods free of any claim, existing or hereafter arising, by Commodity Credit Cor- 

oration, based on the want of authority in the seller to sell such goods, provided the 
uyer purchased such goods for value in good faith and did not know or have reason 
to know of any defect in the seller’s authority to sell such goods. To be entitled to 
relief under this section a buyer must assert as an affirmative defense and establish 
by a preponderance of the evidence the facts necessary to entitle him to such relief. 


O 





